
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA

GAINESVILLE DIVISION

AF HOLDINGS, LLC, :
:

Plaintiff, :
:

v. : CIVIL ACTION
: NO. 2:12-CV-00262-WCO

PATEL, :
:

Defendant. :

ORDER

The court has before it for consideration defendant’s “Motion for a Ruling on

the Proper Method to Compel the Attendance of Mark Lutz for a Deposition” [44],

plaintiff’s “First Motion for Protective Order” [46], and defendant’s “Emergency

Motion for Extension of Time to Complete Discovery” [47].

I. Defendant’s Motion for a Ruling

On July 22, 2013, defendant asked the court to rule that its notice was legally

sufficient to compel a third-party, Mark Lutz, to attend a deposition.  (See Def.’s Mot.

for Ruling, ECF No. 44.)  Unfortunately, the court cannot provide defendant the

instruction he requests.  Article III of the United States Constitution limits the judicial

power of the federal courts to “cases” and “controversies.”  U.S. CONST., art. III, § 2. 

No case or controversy is presented when a court is called on to issue advisory
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opinions.  See, e.g., U.S. Nat’l Bank of Or. v. Indep. Ins. Agents of Am., Inc., 508 U.S.

439, 446 (1993); Preiser v. Newkirk, 422 U.S. 395, 401 (1975); North Carolina v.

Rice, 404 U.S. 244, 246 (1971).  Defendant’s motion does not present a justiciable

case or controversy.  (Br. Supp. Def.’s Mot. for Ruling 3 (“Defendant files this motion

as a precautionary measure.”).)  Therefore, ruling on defendant’s motion would

constitute an impermissible advisory opinion and it must be DENIED.

II. Plaintiff’s Motion for a Protective Order

On July 30, 2013, plaintiff filed a motion for a protective order.  In this motion,

plaintiff contends that defendant’s discovery requests “go far beyond the limited

discovery that this Court contemplated” and requests a protective order “(1) striking

Defendant’s third-party discovery; and (2) limiting the matters upon which Defendant

seeks discovery to Plaintiff’s standing to have initiated this lawsuit.”  (Pl.’s Mot. 1,

ECF No. 46.)

Under Federal Rule of Civil Procedure 26, a party “may obtain discovery

regarding any nonprivileged matter that is relevant to any party’s claim or defense

. . . .”  FED. R. CIV. P. 26(b)(1).  “Relevant information need not be admissible at the

trial if the discovery appears reasonably calculated to lead to the discovery of

admissible evidence.”  Id.  See Oppenheimer Fund v. Sanders, 437 U.S. 340, 351

(1978) (noting the term “relevant” is “construed broadly to encompass any matter that
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bears on, or that reasonably could lead to other matter that bears on, any issue that is

or may be in the case”).  “The court may, for good cause, issue an order to protect a

party or person from annoyance, embarrassment, oppression, or undue burden or

expense . . . .”  FED. R. CIV. P. 26(c)(1). 

Here, plaintiff states simply that defendant’s discovery requests are “vast in

scope and represent nothing more than a fishing expedition.” (Pl.’s Mot. 2.)  Plaintiff

does not attach the allegedly overbroad discovery requests or even point to the

specific requests it finds objectionable.  In short, plaintiff asks the court to simply take

it at its word that defendant’s discovery requests are too broad.  These conclusory and

vague objections fail to constitute “good cause” for entering a protective order.  Even

if they did, a motion seeking a protective order “must include a certification that the

movant has in good faith conferred or attempted to confer with other affected parties

in an effort to resolve the dispute without court action.”  FED. R. CIV. P. 26(c)(1)

(emphasis added).  Plaintiff has not provided this certification with its motion. 

Accordingly, plaintiff’s “First Motion for a Protective Order” [46] must be DENIED.

III. Defendant’s Motion for an Extension of Discovery

On July 31, 2013, defendant filed an emergency motion requesting a short

extension of the discovery period.  Under Federal Rule of Civil Procedure 6, the court

“may, for good cause, extend the time . . . with or without motion or notice if the court
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acts, or if a request is made, before the original time or its extension expires . . .”

subject to certain exceptions which do not apply here.  FED. R. CIV. P. 6(b)(1)(A),

6(b)(2).  After reviewing defendant’s motion, the court finds that “good cause” exists

for extending the discovery period as defendant requests.  Therefore, the court will

GRANT defendant’s motion.1

IV. Conclusion

In accordance with the foregoing, the court hereby DENIES defendant’s

“Motion for a Ruling on the Proper Method to Compel the Attendance of Mark Lutz

for a Deposition” [44], DENIES plaintiff’s “First Motion for Protective Order” [46],

1 Plaintiff’s response in opposition argues that “the defendant is not seeking discovery but
is merely seeking to have the plaintiff authenticate 153 irrelevant documents.  However, such a task
is one belonging to the clerk of court and not plaintiff.”  (Pl.’s Resp. 1, ECF No. 48.)  Again, it is
impossible to evaluate the merits of plaintiff’s objection since it fails to specifically articulate why
defendant’s requests are irrelevant and why the Clerk should be responsible for authenticating the
requested documents instead of plaintiff.  Requests for admission are commonly used to authenticate
documents.  In fact, this process is specifically provided for in the Federal Rules of Civil Procedure. 
See FED. R. CIV. P. 36(a)(1)(B) (“A party may serve on any other party a written request to admit,
for purposes of the pending action only, the truth of any matters within the scope of Rule 26(b)(1)
relating to . . . the genuineness of any described documents.”).  

The court also disagrees with plaintiff’s conclusory assertion that defendant failed to set forth
“the necessity for . . . expedited procedure.”  (Pl.’s Resp. 2.)  Defendant stated that he was planning
to serve discovery devices on plaintiff on Wednesday, July 31, 2013, which would have given
plaintiff until the last day of the discovery period to respond.  However, defense counsel discovered
his car had been stolen that morning and he was unable to serve the discovery requests as planned. 
Accordingly, if the court denied defendant’s motion, he would have only two days to figure out an
alternative means of service before the deadline for serving discovery requests expired.  The court
finds this sufficient under Local Rule 7.2(B).
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and GRANTS defendant’s “Emergency Motion for Extension of Time to Complete

Discovery” [47].

IT IS SO ORDERED, this 1st day of August, 2013.

s/William C. O’Kelley                      
WILLIAM C. O’KELLEY
Senior United States District Judge
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